INDEX. 


A 
ACTION. 


1. Nuisance.—An action lies against the owner of property who negligently or 
wilfully misuses his own property to the annoyance of his neighbor, by 
putting up a smoke pipe in such a manner that the smoke escaping there- 
from becomes a nuisance or injury to the occupants of the adjoining prem- 
ises.— Whalen v. Keith, 87. 

2. Petition.—A petition against the endorser of a negotiable note endorsed after 
maturity, alleging that the endorser, with intent to deceive the endorsee, 
falsely represented that the maker was solvent, and that, relying upon such 
representation, the endorser accepted the note, shows a good cause of action. 
Jamison v. Copher, 483. 


ACCOUNT. 


1. Petition—Tenants in Common.—In a petition by one tenant against his co- 
tenant for an account of the rents and profits, the plaintiff must allege 
what rents and profits have been taken by his co-tenant, or allege that he 
has received the rents and profits, and pray an accounting. — Pope v. Sals- 
man, 362. 


ADMINISTRATION. 


1. Settlements—Judgments.—The annual settlements of the administrators are 
not conclusive upon the parties interested in the estate, but they may at 
the final suggest and show errors in the previous settlements.—Picot v. 
Biddle’s Adm’r, 26. 

2. Final Settlement—Judgment.—The final settement made by an administrator 
is a judgment and conclusive upon all parties, until reversed by the proper 
proceedings for that purpose.—Barton v. Barton, 158. 

8. Minor Children—The provision (R. C. 1855, p. 166, § 13) authorizing the 
county court to appropriate funds for the support of the minor children, 
is limited to intestate estates and the minor children of intestates.—Rich- 
ardson’s Guard’n v. Frederitze, Exec’r, 266. 

4. Action.—Where the administrator dies or is removed before final settle- 
ment, the administrator de bonis non can alone sue for the assets unadminis- 
tered. Although the debts be paid, the heirs have no right of action until 
distribution is ordered.—State to use, &c., v. Fulton et als., 323. 
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ADMINISTRATION (Continued). 

5. Surety.—The administrator of an intestate who was security for the pay- 
ment of a debt, has authority to consent to the creditors granting to the prin- 
cipal debtor an extension of the time of payment, if it be for the interest of 
the estate.—Smarr v. McMaster, Adm’x, 349. 

6. Partnership.—In a suit by the administrator of a deceased partner for a 
debt due to the partnership, the letters of administration should be admitted 
in evidence, that the plaintiff may further prove that he has given bond and 
has become entitled to administer the affairs of the partnership under the 
statute. (R. C. 1855, p. 121, &c.)—Denny’s Adm’r v. Primeau, 529. 

AMENDMENT. 

1. Practice.—After an appeal prayed for and allowed, the court has no author- 
ity to allow a pleading to be filed nunc protunc.—Ladd et als. v. Couzins, 518. 


ARBITRATION. 


1. Contract.—An agreement between two parties to leave toa third person 
to determine the difference in value between two slaves exchanged, does 
not make such person an arbitrator, there being no matter in controversy 
between the parties.—Curry v. Lackey, 389. 

ATTACHMENT. 


1. Fraudulent Conveyances.— V oorhis v. Langsdorf, 31 Mo. 451, affirmed.—State 
to use, &c., v. Byrne et al., 147. 


2. Practice.—Where, in a suit by attachment, an interpleader is filed claiming 
money or property in the hands of a garnishee, the issue upon the inter- 
pleader must be tried and determined before the trial of the issue between 
the plaintiff and the garnishee.—Ladd et als. v. Couzins, 513. 

3. Subsequent Attaching Creditors.—The granting to subsequent attaching cred- 
itors the permission to appear and defend prior attachment, is within the 
sound discretion of the court. (R.C. 1855, p. 256, § 59.)—Jump v. Batton’s 
Creditors, 193. 

4. Practice.—A subsequent attaching creditor seeking to defend against a 
prior attachment, must plead within the time allowed to the defendant 
himself.—Jd. 

5. Ejectment—Judgment Lien.—Where the lien of the judgment, in a suit by 
attachment to which the defendants had appeared, has expired, the pur- 
chaser under the execution takes only such title as the defendant had at 
the date of the issue of the execution. (Dryden, Judge, dissenting. )—Crit- 
tenden v. Leitensdorfer et als., 239. 


BAILMENT. B 


1. Railroad—Carriers—Evidence.—Where goods are claimed to have been de- 
livered to an agent, at a distance from the line of a railroad, to be carried 
to the road and thence transported on its line, the authority of the person 
thus purporting to act as agent, to bind the corporation, must be shown.— 
Missouri Coal & Oil Co. v. Hannibal & St. Joe R.R. Co., 84. 


2. Common Carriers—Unseaworthiness.—In an action against a common carrier 
for a loss, it is not sufficient to entitle the plaintiff to recover that there was 
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BAILMENT (Continued). 
a defect about the vessel, or want of skill in the carrier; but it must also 
appear that such defect or want of skill contributed or may have contributed 
to occasion the loss.—Hill et al. v. Sturgeon et al., 212. 


8. Common Carriers—Perils of Navigation.— Where a loss is caused by the per- 
ils of the navigation within the exceptions of the bill of lading, it is not 
incumbent upon the carrier to show affirmatively the particular and identi- 
cal cause of loss.—Zd. 


4, Mandatary—Negligence.—A mandatary who has received money for the 
purpose of transmitting it to the owner, is bound to perform his under- 
taking in good faith, and with diligence adequate to the trust reposed 
in him. Due diligence is a question of fact to be determined from the 
evidence. Money was deposited with A., a gratuitous bailee, residing 
at Utah, to be remitted to B., residing at St. Louis. The usual method of 
remitting moneys (there being no bankers) was for several persons to unite 
together and purchase the drafts of United States officers upon the depart- 
ment at Washington. A. put the money of B. with his own, others uni- 
ting with him, and took the draft of the United States marshal upon the 
Treasury Department. The draft was refused payment. Held, that A. 
would not be liable if he acted in good faith and with ordinary care in the 
manner usual in transmitting moneys in such cases.—Eddy et als. v. Liv- 
ingston et als., 487. 


BANKS. 


1. Corporations—Illegal Banking.—The repeal of the latter part of section nine, 
R. C. 1855, p. 288, by the act of March 23, 1863, (Sess. Acts 1863, p. 5,) did 
not affect any right vested in any person. In the absence of a special au- 
thority, the forfeiture of its franchise by a corporation cannot be taken 
advantage of collaterally, but only by a proceeding directly for that purpose. 
Bank of Missouri v. Snelling et al., 190. . 


BANKING, ILLEGAL. 
See Banks, 1. 


BILLS OF EXCHANGE AND NOTES NEGOTIABLE. 


1. Surety—Securities —The surety is entitled, upon paying the debt of his prin- 
cipal, to the securities pledged to the creditor by his principal.—Arnot et al. 
v. Woodburn, 99. 

2. Equities—Defence.—The maker of a note assigned after maturity, can set 
up such equities only against the holder as are connected with the note 
itself, and not such as grow out of distinct and independent transactions. 
—Id. 


3. Description of Payee—Evidence.—The words “sheriff of Saint Louis coun- 
ty” after the name of the payee of a promissory note, are merely descrip- 
tive of the person of the payee and endorser. An endorsee for value, in 
good faith, before maturity, is not by such description charged with notice 
of a trust. (Dryden, Judge, dissenting.)—Powell v. Morrison et al., 244. 


4, Maker — Endorser.— It is competent for a party not the payee, who has 
endorsed his name upon a promissory note before its delivery to the 
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BILLS OF EXCHANGE AND NOTES NEGOTIABLE (Continued). 


payee, to prove that he signed his name as endorser, and not as maker.— 
Beidman v. Gray et al., 282. 

5. Acceptance.—The drawee of a bill of exchange is not liable upon his verbal 
acceptance, or promise, to pay the bill. If he retain the bill after present- 
ment for acceptance, and refuse within twenty-four hours after delivery, 
or such time as the holder may allow, to return the bill, he may be charged 
as acceptor. (R. C. 1855, p. 298, § 1, 6.)—-Rousch v. Duff et al., 312. 


6. Practice—Pleading.—The petition against the drawee of a bill of exchange 
as acceptor, must state a legal acceptance of the bill within the terms of 
the statute. The petition alleged presentment of the bill to the acceptor, 
who promised to pay the bill and retained it in his possession. No demand 
for return of the bill accepted or unaccepted was alleged. Held, that no 
cause of action was shown. (Dryden, Judge, dissenting.)—Zd. 


7. Pleading.—A petition against a party not the payee of a note, who appears 
as endorsee of the payee, and through whom the plaintiff claims title, and 
who is not charged as endorser by demand and notice, nor as maker by 
writing his name upon the note to which he is a stranger, shows no cause 
of action.—Bank of the State of Missouri v. Haden, 358. 


8. Endorser.—The payee of a negotiable promissory note endorsing the same 
for the accommodation of the maker before delivery, although a security 
for the maker, is not a joint maker but endorser, and is entitled to all the 
rights of an endorser of negotiable paper, ag,demand and notice.—Deitz et 
al. v. Corwin et al., 376. 


9. Fraud.—In case of an executed contract, fraud may be set up as a defence 
where the party seeking to enforce the contract participated in the fraud. 
No action will lie upon a note given to enable the payee to defraud his cred- 
itors, the holder concurring in the fraudulent design. (Hamilton v. Scull’s 
Adm’r, 25 Mo. 165, affirmed.)—Fenton v. Ham, 409. 


10. Security. — The neglect of the creditor to collect the bond or note from 
the principal debtor, will not discharge the surety from his liability, unless 
he give notice to the creditor in accordance with the statute, (R. C. 1855, 
p. 1454, § 1 & 2,) and the creditor, after such notice, fail to commence suit 
within the time limited.—Cain v. Bates’ Adm’r, 427. 


11. Practice—Petition—A petition upon a negotiable promissory note must 
state the facts which in law make the note negotiable, as inland bills 
of exchange. (Jaccard v. Anderson, 32 Mo. 88, affirmed.) —Simmons v. Belt 
et als., 461. 

12. Demand—Endorser.—To bind the endorser of anegotiable promissory note, 
payable generally, demand of payment must be made of the maker person- 
ally, or at his place of residence or business.—ZJd. 

18. Endorsee—Practice.—The endorsee of a note for collection may sue in his 
own name.—Zd. 

14. Petition—In an action by an endorsee against an endorser, the petition 

must state the facts which in law make the endorser liable, as demand and 

refusal of payment and notice thereof to the endorser, or such facts as ex- 
cuse a demand. The insolvency of the maker is no excuse for not making 

a demand.—Jamison v. Copher, 483. > 
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BONDS AND NOTES ASSIGNABLE. 
See Bruits oF EXcHANGE. 


1. Condition—Action.—An act of the General Assembly granted to R. the 
right to establish a ferry, and required him in consideration thereof to 
pay to the City of Jefferson the sum of one hundred dollars annually. 
The act also required R. to give a bond to the State conditioned for the 
faithful performance of his duties. Held, that R. and his securities were 
liable upon the bond for failing to make such annual payments. (Sess. 
Acts 1855, p. 512.)—State to use, &c., v. Richardson et als., 385. 


2. Action.— When the sheriff has collected upon executions the costs of print- 
ing orders of publication, the publishers have an action against the sheriff 
for the amount thus collected.—State to use, &c., v. Davis et als., 406. 


CONSTITUTION. C 


1. Practice—Continuance— Military Service.—The acts of May 15, 1861, (Sess. 
Acts 1861, p. 46,) relating to suits against persons in the military service, 
and the act of March 17, 18638, (Sess. Acts, p. 80,) do not prohibit the com- 
mencement of a suit against a party in the military service, but stay its 
prosecution for the times limited. (Decision in Bruns et al. v. Crawford 
et al., 34 Mo. 330, modified.)—Donnell v. Stephens, 441. 


2. Retrospective Laws. — An act of the General Assembly, declaring a deed, 
previously executed by a person of unsound mind, to be legal and binding, 
is retrospective in its operation, and void. (Const., Art. XIII, § 17.)— 
Routsong et als. v. Wolf, 174. 


CONTRACTS. 


1. Practice—Pleading—Promise.—A petition for the value of services rendered, 
must state a promise of defendant to pay, or facts from which the law 
will imply a promise. An averment that the services were rendered at the 
request of an agent of defendant, is not an averment that they were render- 
ed at the request of the defendant.—Wells et al. v. Pacific Railroad, 164. 


2. Payment—Damages.—Congress possesses the exclusive power of coining 
money and of regulating the value thereof. Ifthe act of Congress of Feb- 
ruary 25, 1862, declaring treasury notes money and making them a legal 
tender, be within the constitutional power of Congress, then such notes and 
gold coin stand upon the same footing and each is a legal tender. In law 
they are equal in value, and courts can suffer no averment nor hear any 
proof to the contrary. In actions on promissory notes, the measure of re- 
covery is the sum promised, with interest. If treasury notes be not a legal 
tender, the plaintiff in the judgment is not compelled to accept them in 
payment, but may demand payment in coin.—Henderson v. McPike, 255. 


3. Services.—Where services are rendered and received without any expecta- 
tion of payment, no claim can be preferred therefor.—Morris v. Barnes’ 
Adm’r, 412. 


4, Consideration—Gaming.—lIt is the policy of the law to discourage bets and 
wagers as against good morals, and for that purpose it will not lend its 
aid to enforce contracts predicated upon such considerations.—Hayden v. 

Little, 418. 
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CONTRACTS (Continued). 

5. Contribution—Where one of two co-contractors sues for contribution, he is 
only entitled to recover the moiety of the loss actually sustained.—Snyder 
v. Kirtley, 423. 

6. Payment.—Although A. promise in writing to pay B. the debt due him 
by C., that does not release C. from his liability to B., unless B. assent to 
discharge C. in consideration of A.’s promise.—Zd. 


CONVEYANCES. 


1. Marriage Contract—Notice—Recording.—The recording of a marriage con- 
tract executed in 1805, but not acknowledged or proved as required by the 
statutes then in force, does not give notice to subsequent purchasers of the 
existence and contents of such instrument; neither does such recording 
impart notice to subsequent purchasers, by virtue of the act of 1847, (Ses- 
sion Acts of 1847, p. 95, § 8,) the instrument not being a deed or will.—Le- 
may et als. v. Poupenez, 71, 

2. Notice—Evidence.—The purchaser of land, affected by any instrument in wri- 
ting not properly recorded, must have actual notice of the existence of such 
instrument. ‘The fact of notice is to be proved like other facts, by evi- 
dence direct or circumstantial.—Zd. 


8. Purchaser—Notice—A purchaser with notice of an instrument in writing 
affecting land, but not duly recorded, may protect himself by conveyance 
from a purchaser without notice.—/d. 


4. Equity—Mistake—Deeds.—A court of equity interferes to correct a mistake 
in a written instrument only for the furtherance of justice ; and is under 
no obligation to correct the mistake, unless its interference is necessary to 
prevent the perpetration of a fraud or some injustice ; and the party asking 
relief must stand upon some equity superior to that of the party against 
whom he seeks it. (Dryden, J., dissenting.) —Henderson et al. v. Dickey 
et als., 120. 


5. Sheriff’s Deed—Acknowledgment—To make a sheriff’s deed for land sold un- 
der execution effectual as a conveyance of the estate of the defendant in 
the execution, the deed must be acknowledged in open court and the ac- 
knowledgment must be endorsed by the clerk upon the deed itself. (1 T. 
L. p. 120-1.) A clerk of another court, although he may succeed to the 
custody of the records of the former court, cannot endorse the acknowledg- 
ment upon the deed. The record of the acknowledgment upon the minutes 
of the court should show the names of the parties to the suit and judgment. 
If the record of the acknowledgment when produced do not conform to the 
statute, it cannot aid the deed or make it effective.—Allen v. King et als., - 
216. 

6. Confirmation.—A confirmation to the legal representatives of A., by act of 
Congress of April 29, 1816, enures to the benefit only of those who by legal 
evidence show themselves to have obtained the right or title of the con- 
firmee. (Allen v. Moss, 27 Mo. 354, affirmed. )—ZJd. 


7. Ejectment—Judgment—E xecution—Variance.— The sheriff’s deed upon the 
sale of land, under an execution which varies from the judgment in the 
names of the parties plaintiffs and defendants, and in the amount of the 
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CONVEYANCES (Continued). 
judgment, is fatally defective, and passes no title.—Crittenden v. Leitens- 
dorfer et als., 239. 2 

8. Description.— Where the words employed to describe a tract of land fail 
to do so in such a manner as to show what tract was intended, the deed 
will be void for “‘ uncertainty of description.” —Holme v. Strautman, 293. 


9. Consideration—Estoppel.—The grantor in a deed conveying in fee simple 
absolute, acknowledging the receipt of the consideration, is not estopped 
from showing a different consideration from that expressed in the deed. 
—Rabsuhl v. Lack, 316. 


10. Consideration—Fraud.—A bill of sale absolute upon its face, if made for 
the payment of debts due by the maker, is supported by a good considera- 
tion, and the grantee takes the title.-—Hackley v. Cooksey, 398. 

11. Description. — The metes and bounds, and other descriptive calls in a 
deed, will control the call for quantity, unless from the tenor of the 
whole deed it appears to have been clearly the intent of the grantor to give 
only a definite quantity. A. conveyed land to B., describing it as “the 
upper half tract of land purchased by A. of C., by deed, &c.,” which tract 
of land, now intended to be granted and sold, shall contain 315 arpents, to 
be bounded north by the Missouri river, west by land of Seely, south by 
land of James, and on the eastern or lower side by a line to be run parallel 
to the lower line of the tract of 630 arpents bought of C.; and which lower 
line is hereafter to be run, and is to divide the land now granted from the 
land of A. The whole tract contained more than 630 arpents. Held, that 
the deed conveyed one half of the tract, to be bounded by the line to be 
run.—Evans’ Adm’r v. Temple, 494. 


CORPORATIONS. 


1. Directors.—The directors are the agents of the corporation, not the corpo- 
ration itself; although they meet without the limits of the State creating 
the corporation, yet their proceedings will be valid and binding upon the 
company. Where a charter granted by the State of Illinois declared cer- 
tain persons to be a corporation, and named the directors thereof, such di- 
rectors could meet and act in the State of Missouri.i—Ohio & Mississippi 
R.R. Co. v. McPherson, 13. 


2. Stock Subscription—Estoppel_—Where the directors named in the act of in- 
corporation met and organized the company without the limits of the State 
granting the charter, one who has subscribed for the stock of the corpora- 
tion by its corporate name, and paid instalments called for by the directors, 
is precluded by his own acts from denying the lawful existence of the cor- 
poration.—Jd. 


3. Election—Directors—Estoppel.—W here the corporators met without the lim- 
its of the State granting the charter, and elected a board of directors, and 
such board made a call for payment upon the subscription to the stock of 
the corporation, a subscriber to the stock cannot, when sued for the call 
thus made, object to the legality of such election. The parties thus elected 
are directors de facto, and the legality of their election cannot be inquired 

into collaterally, without showing a judgment of ouster against them ina 
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CORPORATIONS (Continued). 


direct proceeding for that purpose, by the government creating the corpo- 
ration. @Bates, C. J., dissenting.) —Zd. 


CORPORATIONS, MUNICIPAL. 


1. Taxes.—Where the collector of taxes of a town was authorized to collect 
the tax assessed by a civil suit, he could not enforce the payment of the 
tax, by a levy upon the property, before judgment obtained.—Alexander vy. 
Helber, 834. 


CORPORATIONS, RAILROAD. 

1. Carriers—Evidence.—Where goods are claimed to have been delivered to 
an agent, at a distance from the line of a railroad, to be carried to the road 
and thence transported on its line, the authority of the person thus purport- 
ing to act as agent, to bind the corporation, must be shown.— Missouri Coal 
& Oil Co. v. Hannibal & St. Joe R.R. Co., 84. 


2. Negligence.—Gorman v. Pacific Railroad, 26 Mo. 441, p. 5, affirmed.—Trice 

v. Hannibal & St. Joe R.R. Co., 188. 

Negligence.—W elton v. Pacific Railroad, 84 Mo. 358, affirmed.—McClure v. 

Pacific Railroad, 189. 

4, Damages—Negligence.—Where streets in a town or city have been laid out 
on the plat and dedicated to public uses, they become public highways 
whether they be used as such or not, and a railroad company is not liable 
for animals killed at the crossing of such streets, under R. C. 1855, p. 649, 
sec. 5, if there be no actual negligence. — Meyer v. North Missouri R.R. 
Co., 352. 

5. Damages.—In an action against a railroad company for animals killed on 
the track, if the accident occur on a portion of the road not enclosed by a 
lawful fence, and not at the crossing of a public highway, actual negligence 
need not be shown. (R. C. 1855, p. 649, § 5.)—Powell v. Hannibal & St. 
Joe R.R. Co., 457. : 


- COURTS. 


1. Jurisdiction.—To give the St. Louis Land Court jurisdiction under 2d sec. 
of the act establishing the court (R. C. 1855, p. 1892), it must appear from 
the petition that the obligation which is the ground of the action arose out 
of a lease, or by virtue of some contract created by it, or some liability in- 
curred under it—Dougherty v. Matthews, 520. 


CRIMES. 


1. Sunday—Majority of Voters— Election. — Where an act of the General As- 
sembly gave permission to the municipal corporations in the county of St. 
Louis to allow the sale of refreshments (distilled liquors excepted) upon 
any day in the week, when authorized by a majority of the legal voters of 
the respective cities ; a vote of five thousand cast for such permission out 
of a vote of thirteen thousand cast for city officers at the election on the 
same day, is not the vote of the majority, two thousand votes only being 
cast against such permission.—State v. Winkelmeier, 103. 
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2. Larceny.—If a bailee obtain possession by delivery under a pretence of hir- 
ing, but with the actual design of depriving the original owner of his prop- 
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CRIMES (Continued). 
erty, he is guilty of the crime of larceny. If he bring the property into 
this State, he can be here indicted and punished. (R. C. 1855, p. 687.) — 
State v. Williams et al., 229. 


8. Assault.—No person can be convicted of the attempt to commit a crime, 
or of assault with intent, if the crime was actually committed. (R. C. 
1855, p. 637.)—State v. White, 500. 


4. Forgery.—The fraudulent alteration of the date of a receipt with intent to 
prejudice the rights of another, or to obtain a double credit for money paid, 
constitutes the offence of forgery.—State v. Kattlemann, 105. 


D 
DAMAGES. 


1. Payment.—Congress possesses the exclusive power of coining money and 
of regulating the value thereof. If the act of Congress of February 25, 
1862, declaring treasury notes money and making them a legal tender, be 
within the constitutional power of Congress, then such notes and gold coin 
stand upon the same footing and each is a legal tender. In law they are 
equal in value, and courts can suffer no averment nor hear any proof to the 
contrary. In actions on promissory notes, the measure of recovery is the 
sum promised, with interest. If treasury notes be not a legal tender, the 
plaintiff in the judgment is not compelled to accept them in payment, but 
may demand payment in coin.—Henderson v. McPike, 225. 


2. Practice—Replevin.— Where property in the possession of a party having 
only a special interest therein, is taken by a stranger to the title, in an 
action for the claim and delivery of personal property ; if the plaintiff fail to 
maintain his action, the defendant is entitled to recover the entire value 
of the property taken.—Fallon v. Manning, 271. 


3. Trespass.—Where the collector of taxes, levied upon property without 
authority of law, and the owner became the purchaser, in assessing the 
damages, the amount of the tax should be deducted.—Alexander v. Helber, 
334. 

4. Trespass.—Where an officer is guilty of a trespass in levying upon and 
selling property illegally, if the owner bid in such property at such sale, 
the measure of damages will be the price bid at the sale.—Zd. 


5. Railroads—Negligence.—Where streets in a town or city have been laid out 
on the plat and dedicated to public uses, they become public highways 
whether they be used as such or not, and a railroad company is not liable 
for animals killed at the crossing of such streets, under R. C. 1855, p. 649, 
sec. 5, if there be no actual negligence.— Meyer v. North Missouri R.R. 
Co., 352. 


6. Railroads.—In an action against a railroad company for animals killed on 
the track, if the accident occur on a portion of the road not enclosed by a 
lawful fence, and not at the crossing of a public highway, actual negligence 
need not be shown. (R. C. 1855, p. 649, § 5.)—Powell v. Hannibal & St. 
Joe R.R. Co., 457. 


7. Trespass—Officer.—Where the owner of property levied upon by the sher- 
iff presents his claim under the act of 1855, p. 464, relating to the duties of 
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sheriff, &c., in St. Louis county, if the plaintiff in the execution decline 
giving the bond to the sheriff and relinquishes the benefits of the levy,— 
in an action of trespass he will not be liable in damages for the value of the 
property taken. The owner, having claimed under the statute, cannot, when 
the plaintiff in the execution admits his claim, refuse to receive back the 
property.—Regor’s Adm’r v. Owings, 506. 


E 


EJECTMENT. 


See Conveyances. Lanps anp Lanp TITLEs. 


1. Limitations—Possession.— Defendants in ejectment, setting up the bar of ad- 


verse possession against the legal title, must show that their possession has 
been continuous for the time required by the statute.—Harrison v. Cachelin 
et als., 77. 


2. Conveyance—Judgment—Execution— Variance.—The sheriff’s deed upon the 


sale of land, under an execution which varies from the judgment in the 
names of the parties plaintiff and defendant, and in the amount of the judg- 
ment, is fatally defective, and passes no title.-—Crittenden v. Leitensdorfer 
et als., 239. 


. Judgment Lien—Attachment.—W here the lien of the judgment, in a suit by 


attachment to which the defendants had appeared, has expired, the purcha- 
ser under the execution takes only such title as the defendants had at the 
date of the issue of the execution. (Dryden, J., dissenting.)—Zd. 


Improvements.—The provisions of the statute of Ejectment (R. C. 1855, p. 
694, §§ 20-1) give to the defendant in the ejectment the right to recover 
the value of the improvements made by him in good faith, before notice of 
the defect in his title. The remedy is given to him, who, although with- 
out title, has made improvements believing that he had a good title, and 
he is not confined to his remedy against his grantor.—Dothage v. Stu- 
art, 251. 

New Madrid Location.—(Per Bates, C.J.) The certificate of right to lo- 
cate other lands in lieu of those injured by earthquakes, under the act of 
Congress of February 17, 1815, although issued by the Recorder of land 
titles in the name of the legal representatives of the original confirmee or 
grantee under the acts of Congress, enures to the benefit of the persons 
who presented the claim to the recorder, and if necessary the legal title will 
be passed to them.—Holme v. Strautman, 293. 


ELECTIONS. 
a 


Sunday—Majority of voters —Where an act of the General Assembly gave 
permission to the municipal corporations in the county of St. Louis to allow 
the sale of refreshments (distilled liquors excepted) upon any day in the 
week, when authorized by a majority of the legal voters of the respective 
cities ; a vote of five thousand cast for such permission out of a vote of thir- 
teen thousand cast for city officers at the election on the same day, is not 
the vote of the majority, two thousand votes only being cast against such 
permission.— State v. Winkelmeier, 108. 
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EQUITY. 


1. Mortgage—Extension of Time—Consideration.—The personal obligation of a 
party interested ina tract of land subject to a deed of trust to secure pay- 
ment of a note, and the promise to pay a higher rate of interest, is a good 
consideration for an extension of the time of payment. Where the sale un- 
der a deed of trust was procured by fraud, or the debtor lulled into security 
by falsehood, and the sale is made without his knowledge, equity will re- 
lieve the debtor from the effect of such fraud.—Clarkson et als. v. Creely 
et als., 95. 


Mistake—Deeds.—A court of equity interferes to correct a mistake in a 
written instrument only for the furtherance of justice ; and is under no ob- 
ligation to correct the mistake, unless its interference is necessary to pre- 
vent the perpetration of a fraud or some injustice; and the party asking 
relief must stand upon some equity superior to that of the party against 
whom he seeks it. (Dryden, J., dissenting.) —Henderson et al. v. Dickey 
et als., 120. 

8. Partition—Tenants in common—Ouster.—W here one tenant in common ousts 
his co-tenant and holds exclusive possession of the premises, no action of 
partition will lie until the co-tenant has established his title in an action of 

ejectment.—Rozier v. Johnson and wife, 326. 


bo 


4, Trust—Tenants in common.—Where one tenant in common ousts his co- 
tenant, and afterward buys in an outstanding title, can the co-tenant claim 
the benefit of the title thus secured? Quere.—Zd. 


5. Retrospective Laws.— An act of the General Assembly, declaring a deed, 
previously executed by a person of unsound mind, to be legal and binding, 
is retrospective in its operation, and void. (Const. Art. XIII., § 17.)— 
Routsong et als. v. Wolf, 174. 


ESTOPPEL. 
See JUDGMENT. 


1. Pleading —Accounls.—W here the demand is an entirety, although consisting 
of several items, if judgment be recovered for part of it, the judgment is a 
bar to the remainder; but where the demand results from several and dis- 
tinct transactions, the demand is divisible, and the items of each several 
transaction form the subject of a distinct action.—Flaherty’s Adm’r v. Tay- 
lor, 447. 

2. Judgment.—In a suit by a landlord to recover possession of premises for 
non-payment of rent, a judgment that a certain amount is in arrears, and 
awarding possession, is, in a suit upon the appeal bond, conclusive upon the 
tenant as to the amount then due.—Morris, Trustee, v. Horrell et als., 467. 


EVIDENCE. 


1. Railroad—Carriers—Where goods are claimed to have been delivered to 
an agent, at a distance from the line of a railroad, to be carried to the road 
and thence transported on its line, the authority of the person thus purport- 
ing to act as agent, to bind the corporation, must be shown.—Missouri Coal 
& Oil Co. v. Hannibal & St. Joe R.R. Co., 84. 


2. Hearsay—Copy.—The unsworn certificate of an engineer on a railroad, that 
a paper certified by him is a true copy of a measurement of work done 
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EVIDENCE (Continued). 


upon the road, made by his predecessor in office, is not legal evidence.— 
Langford et al. v. Sanger et al., 133. 


8. Vendor—Hearsay.—After a vendor has parted with his property he has no 
more power to impress the title, either by his acts or delarations, than a 
mere stranger. Such declarations are only hearsay evidence.—Stewart to 
use, &c., v. Thomas, 202. 

4. Fraud—Possession.—The possession after a sale by a vendor of real property 
is not presumptive evidence of fraud.—ZJd. 


5. Declarations.—The declarations of the holder of a promissory note assign- 
ed after maturity but made before assignment, are competent evidence 
against the assignee.—Robb v. Schmidt et al., 290. 


6. Effect.—The jury are to decide upon the effect of testimony in proving 
the issues.—State v. Jarrett, 357. 


7. Hearsay.—The unsworn ez parte statement in writing made by one who is 
a competent witness, is not admissible in evidence.—Curry v. Lackey, 889. 

8. Limitations.—The endorsement by the clerk of the county court of pay- 
ments of interest upon a bond given for the loan of school moneys, are 
official entries, and competent evidence of such payments. (R. C. 1855, p. 
1425, § 26.)—Lawrence County to use, &c., v. Dunkle, 395. 


9. Partnership—Pleading.—Where the petition alleges that A. and B. execu- 
ted a note by the name of A. and thereby promised to pay, &c.; if the exe- 
cution of the note be denied, evidence that the defendants were partners and 
that the note was given for partnership purposes will be admissible with- 
out any allegation in the petition that the defendants were partners. If the 
note be executed in the partnership name, the petition must state who con- 
stitute the firm in order to show the liability. (See Farmers’ Bank v. 
Bayless, p. 428. )—Lessing et al. v. Sulzbacher et al., 445. 


10. Books.—A witness cannot be permitted to state what he knows only from 
the account books of a party. The books themselves are the best evidence 
of their contents.—State to use, &c., v. Rosenfeld et al., 472. 


11. Character.—The character of a witness may be impeached by general evi- 
dence of reputation, but not by evidence of particular acts.—State v. White, 
500. 

12. Examination of Witness.—The order in which questions may be put to a 
witness so as to elicit his knowledge of the matters in dispute, rests in the 
discretion of the court. Proper practice in such cases.—Poweil v. Hanni- 
bal & St. Joe R.R. Co., 458. 


13. Res geste—Hearsay.—The statements of a party in possession of property, 
as to the nature of his possession, form part of the res geste and are admissi- 
ble in evidence.—State to use, &c., v. Schneider et al., 533. 


EXECUTIONS. 


1. Sale—Notice.—The sheriff having an execution against A., B. and C., levied 
the same upon the lands of B. and C., and in his advertisement stated, that, 
by virtue of an execution against A. and others, he had levied upon, &c., 
describing the time and place of sale, and the property to be sold ; held, 
that the advertisement complied with the statute, and that the title of B. 





2 iE REN 


Tata 


ae Osa TO 2: 


ea crys tiie Aa Bis 


cia 





EN Sige Se RS 


2 eat a 











INDEX. 551 


EXECUTIONS (Continued). 
and C. passed by the sheriff's sale and deed ; held, farther, that as the de- 
fendants appeared to be residents of the county, that they were not entitled 
to notice of the execution.—Harrison v. Cachelin et als., 79. 


2. Practice—Writ—Amendment.—W here an execution issued to the sheriff has 
been amended or altered at the request of the plaintiff, a sheriff sale and 
deed to the plaintiff, for land of the defendant, will not pass title. If the 
land had been purchased by a stranger, without notice of the alteration of 
the writ, quere, as to its effect.—Trigg v. Ross, 165. 


3. Husband and Wife.—The property of the wife owned by her at, or acquired 
by her after marriage, and the interest of her husband therein, is exempt 
from levy and sale under execution against the husband (R. C. 1855, p. 754, 
§ 1), for debts contracted by him before marriage, or the acquisition of such 
property by the wife.—White v. Dorris and wife, 181. 


4. Bond—Parties.—The bond contemplated by sec. 30, R. C. 1855, p. 743, is 
given, in reference to the claim of property preferred, to the sheriff, under 
sec. 26 of the Act concerning Executions. The party presenting the claim 
is the only person entitled to sue upon the bond. Other parties claiming 
the property are left to their ordinary action at law.—Stewart to use, &c., 
v. Ball’s Adm’r, 209. 


5. Sheriff’s Deed—Acknowledgment.— To make a sheriff’s deed for land sold 
under execution effectual as a conveyance of the estate of the defendant in 
the execution, the deed must be acknowledged in open court and the ac- 
knowledgment must be endorsed by the clerk upon the deed itself. (1 T. 
L. p. 120-1.) A clerk of another court, although he may succeed to the 
custody of the records of the former court, cannot endorse the acknowledg- 
ment upon the deed. The record of the acknowledgment upon the minutes 
of the court should show the names of the parties to the suit and judgment. 
If the record of the acknowledgment when produced do not conform to 
the statute, it cannot aid the deed or make it effective—Allen v. King et 
als., 216. 


6. Justices’ Courts—Constubles—St. Louis.—Where an execution was issued by 
a justice of the peace and delivered to a constable of the township, the 
constable and his securities will be liable to an action for failure to return the 
execution as required by law. The act of March 4, 1861 (Acts 1861, p. 448), 
directing justices elected in the different wards of St. Louis to issue their 
process to the constables for such wards, is directory, and although a jus- 
tice issue and deliver an execution to a constable of a different ward, the 
writ is not void, and the constable and his securities will be liable for failing 
to serve and return the writ.—Alexander v. Eberhardt et al., 475. 


-~I 


. Trespass—Officer.—Where the owner of property levied upon by the sheriff 
presents his claim under the act of 1855, p. 464, relating to the duties of 
sheriff, &c., in St. Louis county, if the plaintiff in the execution decline 
giving the bond to the sheriff and relinquishes the benefits of the levy,— 
in an action of trespass he will not be liable in damages for the value of the 
property taken. The owner, having claimed under the statute, cannot, when 
the plaintiff in the execution admits his claim, refuse to receive back the 
property.—Regor’s Adm’r v. Owings, 506. 
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FRAUD. 


1. Practice—Pleading.—In pleading the defence of the statute of frauds, it is not 
sufficient to allege that the account is barred by the statute ; the facts relied 
upon as a defence must be set out.—Dinkel v. Gundelfinger, 172. 


2. Pleading.—The defence of the statute of frauds must be pleaded, or it 
will not avail at the trial—Rabsuhl v. Lack, 316. 


FRAUDULENT CONVEYANCES. 


1. Possession—Evidence.—The possession after sale by a vendor of real prop- 
erty is not presumptive evidence of fraud.—Stewart to use, &c., v. Thomas 
Adm’r, 202. 

2. Deed—Consideration.—A bill of sale absolute upon its face, if made for the 
payment of debts due by the maker, is supported by a good consideration, 
and the grantee takes the title —Hackley v. Cooksey, 398. 

8. Possession.—That the vendor of personal property is permitted to remain in 
possession does not make the sale void, but becomes conclusive evidence 
of fraud in the absence of proof to satisfy the jury that the sale was made 
in good faith, and without any intent to defraud creditors or subsequent 
purchasers.—State to use, &c., v. Rosenfeld et al., 472. 


G 
GAMING. 


1. Consideration.—It is the policy of the law to discourage bets and wagers as 
against good morals, and for that purpose it will not lend its aid to enforce 
contracts predicated upon such considerations.—Hayden v. Little, 418. 


GUARDIAN AND WARD. 
See JUDGMENT. 


1. Partition—Judgment.—Under the statute (R. C. 1845, p. 774, § 54) provid- 
ing for partition of real estate, the court could appoint a guardian for mi- 
nors having an intérest, without the previous service of notice. When the 
court appointed a guardian who entered the appearance of the minors, al- 
though judgment of partition be rendered at the return term, the judg- 
ment is voidable not void. (Hite v. Thompson, 18 Mo. 461, affirmed.) 
—Shaw et als. v. Gregoire, Exec’r, 342. 


H 
HUSBAND AND WIFE. 


1. Execution—The property of the wife owned by her at, or acquired by her 
after marriage, and the interest of her husband therein, is exempt from levy 
and sale under execution against the husband (R. C. 1855, p. 754, § 1), for 
debts contracted by him before marriage, or the acquisition of such prop- 
erty by the wife.—White v. Dorris and wife, 181. 


2. Lawful Issue.x—By the statute of this State, the issue of a marriage 
deemed null in law are legitimate.—Buchanan et al. v. Harvey et al., 276. 
8. Marriage Contract—Notice—Recording.—The recording of a marriage con- 
tract executed in 1805, but not acknowledged or proved as required by the 
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HUSBAND AND WIFE (Continued). 


statutes then in force, does not give notice to subsequent purchasers of the 
existence and contents of such instrument; neither does such recording 
impart notice to subsequent purchasers by virtue of the act of 1847, (Ses- 
sion Acts of 1847, p. 95, § 8,) the instrument not being a deed or will.—Le- 
may et als. v. Poupenez, 71. 

4. Action—Party.—The father is the party entitled to the services of a daugh- 
ter living in his family, and the mother cannot maintain an action for the 
seduction of the daughter if the father was living at the time of the seduc- 
tion, although he may have died before the daughter gave birth to a child. 
—Heinrichs v. Kerchner, 378. 


I 

INSURANCE. 

1. Proofs of Loss—Oath of Insured.—A policy of insurance upon goods in 
store required the insured, in case of loss, to deliver a particular statement 
of his loss, verified by his affidavit, and provided that for any fraud or false 
swearing he should forfeit all claim under the policy: Held, that the false 
statement must be wilfully made with respect to a material matter and with 
the intent to deceive the insurer.—Marion v. Great Republic Ins. Co., 148. 


J 
JURY. 
1. Practice.—In trials in the Circuit Court the parties are entitled to demand 
a jury of twelve men. (Foster v. Kirby, 31 Mo. 496; Vaughan v. Scade, 
30 Mo. 600.)—Henning v. Han. & St. Jo. R.R. Co., 408. 


JUDGMENTS. 
1. Indictment.—Where a verdict of not guilty is found upon one or more counts 
of an indictment, and a verdict of guilty upon the others, the defendant 
cannot again be tried upon the counts found in his favor.—State v. Kattle- 

- mann, 105. 

2. Judgment Confessed — Setting Aside.— A judgment confessed by several de- 
fendants cannot be set aside upon motion of a creditor who has recovered 
judgment against some of the defendants. Semble-—That the proper reme- 
dy by a subsequent judgment creditor, to set aside a confession of judg- 
ment, is by a civil action, and not upon motion.—Powell v. January et 
als., 134. 

8. Record—Appearance.—The record of a judgment in partition, which recited 
that all the parties named had been duly notified of the suit, is conclusive. 
—Latrielle v. Dorleque, 233. 

4. Irregularity.—Although a judgment, that partition be made, entered at the 
first term be irregular, it will not render the judgment void, and the title 
acquired under such judgment is good.—Zd. 

5. Record—Evidence.—The record of a judgment in partition, reciting that 
all the parties had been served with process according to law, is conclusive 
upon the parties to the suit. (See Latrielle v. Dorleque, p. 233.)—John- 

ston et als. v. Kerkhoff et als., 291. 











40 LIBRARD 






nee 

| Uniy - 
a 
S/CHICAN: 


554 INDEX. 


JUDGMENTS (Continued). 


6. Partition.—Under the statute (R. C. 1845, p. 774, § 54) providing for par- 
tition of real estate, the court could appoint a guardian for minors having 
an interest without the previous service of notice. When the court appoint- 
ed a guardian who entered the appearance of the minors, although judg- 
ment of partition be rendered at the return term, the judgment is voidable 
not void. (Hite v. Thompson, 18 Mo. 461, affirmed.) —Shaw et als. v. Gre- 
goire, Exec’r, 342. 

Pleading— Accounts.—W here the demand is an entirety, although consisting 

of several items; if judgment be recovered for a part of it, the judgment is a 

bar to the remainder; but where the demand results from several and dis- 

tinct transactions, the demand is divisible, and the items of each several 
transaction form the subject of a distinct action.—Flaherty’s Adm’r v. Tay- 

lor, 447. 

8. Estoppel.—In a suit by a landlord to recover possession of premises for 
non-payment of rent, a judgment that a certain amount is in arrears, and 
awarding possession, is, in a suit upon the appeal bond, conclusive upon the 
tenant as to the amount then due.—Morris, Trustee, v. Horrell et als., 467, 


JUSTICES’ COURTS. 


1. Criminal Practice—Recognizance.—In a recognizance taken by a justice of 
the peace, it is not necessary that the particular facts by which the officer 
acquired jurisdiction should appear upon the face of the recognizance. The 
taking of the recognizance itself shows that the justice had adjudged that 
there was probable cause to believe the defendant guilty.—State v. Railey 
et als., 168. 

2. Criminal Practice.—Where a justice of the peace takes a recognizance from 
a party charged with an offence, it is not necessary that the transcript of 
the justice’s docket should show an adjudication upon the charge made.—Zd. 

3. Appeals.—Where a cause appealed from a justice’s court is dismissed, it 
is error in the appellate court to adjudge the costs against the defendants. 
—Muensterman v. Peters, 270. 

4, Executions—Constables—St. Louis.—Where an execution was issued by a 
justice of the peace and delivered to a constable of the township, the 
constable and his securities will be liable to an action for failure to return 
the execution as required by law. The act of March 4, 1861, (Acts 1861, 
p. 443), directing justices elected in the different wards of St. Louis to issue 
their process to the constables for such wards, is directory, and although a 
justice issue and deliver an execution to a constable of a different ward, the 
writ is not void, and the constable and his securities will be liable for failing 
to serve and return the writ.—Alexander v. Eberhardt et al., 475. 

5. Appeals.—Where the parties to a suit appealed from a justice of the peace 
appear at the trial, the court must proceed to try the case upon the merits. 
The judgment can only be affirmed, upon motion, when the appellant fails 
to prosecute his appeal.—McDowell et al. v. Strong, 505. 

6. Landlord and Tenant--Appeals.— Where the landlord sues to recover posses- 
sion for the non-payment of the rent and recovers judgment, if the defendant 
appeal, a condition of the bond that the defendant shall pay all rents then 
due and to accrue, and shall stay waste, is good. (R. C. 1855, p. 1018, 

§ 41.)—Morris, Trustee, v. Horrell et als., 467. 
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LANDLORD AND TENANT. 
See Justices’ Courts, 6. 


1. Rent.—A tenant holding over after the expiration of his lease, will be pre- 
sumed to hold under and subject to the terms of the previous lease. If the 
tenant quit possession before the end of the term, he will be liable for the 
whole rent.—Quinette v. Carpenter, 502. 


2. Lease—Assignee—Contract.— Where the estate of the lessee has been as- 
signed with the consent of the lessor, the assignee may assign the estate 
without the consent of the lessor. A contract by the assignee with the les- 
sor, to be responsible for rents accruing after his assignment, would be 
without consideration and void.—Dougherty v. Matthews, 520. 


LANDS AND LAND TITLES. 


1. Confirmation—Mistake.—Williams v. Carpenter, 28 Mo. 433, P. 1, affirmed. 
Quere—Can a confirmation certificate issued to a person erroneously named 
by mistake be reformed ?—Williams v. Carpenter, 52. 


2. Confirmation.—A confirmation to the legal representatives of A., by act 
of Congress of April 29, 1816, enures to the benefit only of those who by 
legal evidence show themselves to have obtained the right or title of the 
confirmee. (Allen v. Moss, 27 Mo. 354, affirmed.)—Allen v. King et als., 
216. 


8. New Madrid Location.—(Per Bates, C. J.) The certificate of right to locate 
other lands in lieu of those injured by earthquakes, under the act of Con- 
gress of February 17, 1815, although issued by the Recorder of land titles in 
the name of the legal representatives of the original confirmee or grantee 
under the acts of Congress, enures to the benefit of the persons who pre- 
sented the claim to the recorder, and if necessary the legal title will be 
passed to them.—Holme v. Strautman, 293. 


LIMITATIONS. 


1. Ejectment—Possession.—Defendants in ejectment, setting up the bar of ad- 
verse possession against the legal title, must show that their possession has 
been continuous for the time required by the statute.—Harrison v. Cachelin 
et als., 77. 


2. Indictment.—An indictment for a felonious assault found at the May term, 
1864, charged that the offence was committed in May, 1860, and to avoid 
the limitation of three years, alleged the finding of an indictment at May 
term, 1860, which was quashed at the May term, 1864. Held, that the de- 
fect in stating the proceedings upon the previous indictment did not tend 
to the prejudice of the rights of the defendant upon the merits, and that 
a motion to quash was properly overruled. (R.C. 1855, p. 1176, § 27, and 
R. C. 1855, p. 1211, § 29.)—State v. Duclos, 237. 

8. Written Instrument—Note.—Where the promise to pay money or property 
is evidenced by an instrument in writing, a suit upon the same is barred 
by the limitation of ten and not five years. (R.C. 1855, p. 1047; Reyburn 

v. Casey, 29 Mo. 129, affirmed. )—Moorman v. Sharp, 283. 
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LIMITATIONS (Continued). 


4. Cause of Action.—The statute of limitations does not commence running 
against a demand until the cause of action accrues to the plaintiff.—Rab- 
suhl v. Lack, 316. 


5. Payments.—Payments of interest by the principal in a bond within ten 
years before suit brought, prevent the operation of the statute of limita- 
tions as to the surety in the bond.—Lawrence County to use, &c., v. Dun- 
kle, 395. 


M 
MANDAMUS. 


1. Official Tenure.—The right to an office cannot be determined upon an appli- 
cation for a mandamus to the Auditor of Public Accounts to issue a warrant 
to the relator for the salary, while another person holds the commission. 
(State ex rel. Jackson, Auditor, &c., 34 Mo. 575.) — State ex rel. Winston v. 
Moseley, Aud’r, 146. 


2. Practice.—The return to a conditional mandamus showing no good cause 
for not obeying its order, peremptory mandamus awarded.—Austen v. Pro- 
bate & Com. Pl. Ct. of Greene Co., 198. 


MECHANICS’ LIENS. 


1. Practice—Pleading.—A petition to enforce a lien under the law specially 
applicable to St. Louis county, must show that the contract was made with 
some one having an estate or interest in the land, and also who was the 
owner of the land on which the building was erected. (Acts 1857, p. 668.) 
—Porter et als. v. Tooke and wife, 107. 


2. Sub-contractor.—The right of the lienholder under Sess. Acts 1857, p. 668, 
does not depend upon his good faith in the statement of his demand, and 
is not divested for the reason that the sum claimed is excessive.—Hea- 
mann v. Busch et als., 137. 


8. Sub-contractor.—Under the law applicable to St. Louis county (Acts 1857, 
p- 668), the sub-contractor is not required to give notice to the owner of 
his intention to do work or furnish materials. The 2d sec. of R. C. 1855, 
p- 1066, is not in force in St. Louis county.—/d. 


4. St. Louis County—Notice.—Under the act relating to mechanics’ liens in St. 
Louis county, (Sess. Acts 1857, p. 668,) the lien attaches in favor of the 
sub-contractor at the time of performing the work, or furnishing the mate- 
rials; and notice required by the 18th section is to be given to the person 
who is the owner at that time.—Kuhleman v. Schuler et als., 142. 


5. Notice—Pleading.—A petition under a mechanic’s lien filed by a sub-con- 
tractor, under the special act for St. Louis county (Acts 1857, p. 668, § 18), 
must show that the sub-contractor gave notice to the owner at least ten 
days before the filing of the lien. Where the petition showed upon its face 
that only eight days’ notice was given to the owner, the defect is fatal, and 
the judgment should be arrested. (Schubert v. Crowley, 33 Mo. 564, affirm- 
ed.)—Heltzell v. Hynes et al., 482. 


6. Practice.—In a suit upon a mechanic’s lien by a sub-contractor, a general 
judgment for the debt against the owner of the property is erroneous.—/d. 
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MORTGAGE. 
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Powers—Trust.—A deed of trust in the nature of a mortgage, provided that 

the trustee or his legal representative, or, in case of his death or absence 
from the State, the sheriff of the county, might proceed to sell the trust 
property, &c. The trustee having died, the sheriff sold the land and made 
a deed, by which he assigned, transferred and conveyed to the purchaser 
all the right, title and interest in him vested by said deed and appointment, 
that he could sell or convey as sheriff or trustee. Upon a bill brought by 
the owner to redeem, held, that the sheriff had no right, title or interest in 
the property whatever, and that his deed passed no title to the purchaser. 
—Miller et al. v. Evans et al., 45. 

Trustee’s Sale—Advertisement.—A misdescription in the trustee’s advertise- 
ment of the note, for default in payment of which the property is sold, 
affords no grounds for setting aside the sale.—Zd. 

Equity—Extension of time—Consideration.— The personal obligation of a 
party interested in a tract of land subject to a deed of trust to secure pay- 
ment of a note, and the promise to pay a higher rate of interest, is a good 
consideration for an extension of the time of payment. Where the sale un- 
der a deed of trust was procured by fraud, or the debtor lulled into security 
by falsehood, and the sale is made without his knowledge, equity will re- 
lieve the debtor from the effect of such fraud.—Clarkson et als. v, Creely 
et als., 95. 

P 


PARTITION. 


1. 


bo 


25 
w 


4, 


Guardian—Judgment.—Under the statute (R. C. 1845, p. 774, § 54) provid- 
ing for the partition of real estate, the court could appoint a guardian for 
minors having an interest, without the previous service of notice. When 
the court appointed a guardian who entered the appearance of the minors, 
although judgment of partition be rendered at the return term, the judg- 
ment is voidable, not void. (Hite v. Thompson, 18 Mo. 461, affirmed.)— 
Shaw et als. v. Gregoire, Exec’r, 342. 


. Judgment—Record—Appearance.— The judgment of a record in partition, 


which recited that all the parties named had been duly notified of the suit, 
is conclusive.—Latrielle v. Dorleque, 233. 


. Judgment—Irregularity.—Although a judgment, that partition be made, en- 


tered at the first term, be irregular, it will not render the judgment void, 
and the title acquired under such judgment is good.—Zd. 
Record—Evidence.—The record of a judgment in partition, reciting that 
all the parties had been served with process according to law, is conclusive 
upon the parties to the suit. (See Latrielle v. Dorleque, p. 233.)—John- 
ston et als. v. Kerkhoff et als., 291. 


PARTNERSHIP. 


1. 


2. 





Petition.—In a petition for an account between partners, the plaintiff must 
either state or pray for an account.—Pope v. Salsman, 362. 
Action—Note.—Where one of several partners executes a note in his own 
name for money borrowed, no action upon the note can be maintained 
against the other partners, although the money may have been borrowed 
for the firm, and applied to partnership purposes.—Farmers’ Bk. of Mo. v. 
Bayless et als., 428. 
36—VOL. XXXV. 
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PARTNERSHIP (Continued). 


3. 
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Pleading.—Where the petition alleges that A. and B. executed a note by 
the name of A. and thereby promised to pay, &c.; if the execution of the 
note be denied, evidence that the defendants were partners and that the note 
was given for partnership purposes will be admissible without any allega- 
tion in the petition that the defendants were partners. If the note be execu. 
ted in the partnership name, the petition must state who constitute the firm 
in order to show the liability. (See Farmers’ Bank v. Bayless, p. 428.) 
—Lessing et al. v. Sulzbacher et al., 445. * 
Administration —In a suit by the administrator of a deceased partner for a 
debt due to the partnership, the letters of administration should be admitted 
in evidence, that the plaintiff may further prove that he has given bond and 
has become entitled to administer the affairs of the partnership under the 
statute. (R. C. 1855, p. 121, &e.)—Denny’s Adm’r v. Primeau, 529. 


PAYMENT. 
1. 


Contract.—Although A. promise in writing to pay B. the debt due him 
by C., that does not release C. from his liability to B., unless B. assent to 
discharge C. in consideration of A.’s promise.—Snyder v. Kirtley, 423. 

Contract—Damages.—Congress possesses the exclusive power of coining 
money and of regulating the value thereof. Ifthe act of Congress of Feb- 
ruary 25, 1862, declaring treasury notes money and making them a legal 
tender, be within the constitutional power of Congress, then such notes and 
gold coin stand upon the same footing and each is a legal tender. In law 
they are equal in value, and courts can suffer no averment nor hear any 
proof to the contrary. In actions on promissory notes, the measure of re- 
covery is the sum promised, with interest. If treasury notes be not a legal 
tender, the plaintiff in the judgment is not compelled to accept them in 
payment, but may demand payment in coin.—Henderson v. McPike, 255. 


PRINCIPAL AND AGENT. 
E 


Railroad—Carriers—Evidence.—Where goods are claimed to have been de- 
livered to an agent, at a distance from the line of a railroad, to be carried 
to the road and thence transported on its line, the authority of the person 
thus purporting to act as agent, to bind the corporation, must be shown.— 
Missouri Coal & Oil Co. v. Hannibal & St. Joe R.R. Co., 84. 


. Agency—Factor.—Where a correspondent ships goods to his factor to be 


sold upon commission, and puts no limitation upon the price, the factor 
may, in the exercise of a sound discretion, sell the goods; and the shipper 
will be responsible to him for the loss upon the sale.—Given et als. v. Le- 
moine, 110. 


PRACTICE, CIVIL. 
PARTIES. 
LE 


Demurrer.—A defendant, if not a necessary party to the suit, must demur to 
the petition, and cannot wait until the trial and then ask that his name be 
stricken out.—Sceding et al. v. Bartlett et als., 90. 


2. Judgment Confessed — Setting Aside.— A judgment confessed by several de- 


fendants cannot beset aside upon motion of a creditor who has recovered 
judgment against some of the defendants. Semble.—That the proper reme- 
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PRACTICE, CIVIL (Continued), 
dy by a subsequent judgment creditor, to set aside a confession of judg- 
ment, is by a civil action, and not upon motion.—Powell v. January et 
als., 134. 

8. Bond — Execution.— The bond contemplated by § 380, R. C. 1855, p. 743, is 
given, in reference to the claim of property preferred, to the sheriff, under 
sec. 26 of the Act concerning Executions. The party presenting the claim 
is the only person entitled to sue upon the bond. Other parties claiming 
the property are left to their ordinary action at law.—Stewart to use, &c., 
v. Ball’s Adm’r, 209. 

4, Administration—Trustee.—Where the title is in a trustee, he is the proper 
party to present the claim to the county court.—Richardson, Guardian, v. 
Frederitze, Exec’r, 266. 

. Assignor.—Suits must be brought in the name of the real parties in inter- 
est. A judgment in favor of the assignor of a note to the use of the 
assignee, should be arrested.—Hutchings to use, &c., v. Weeus et al., 285. 

. Action. ~The father is the party entitled to the services of a daughter liv- 
ing in his family, and the mother cannot maintain an action for the seduc- 
tion of the daughter if the father was living at the time of the seduction, 
although he may have died before the daughter gave birth to a child.— 
Heinrichs v. Kerchner, 378. 

7. Note—Endorsee.—The endorsee of a note for collection may sue in his own 

name.—Simmons v. Belt et als., 461. 

8. Pleading.—In a suit upon an official bond, the action is properly brought 
in the name of the State, to the use of the party injured.—State to use, &c., 
v. Davis et als., 406. 
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PLEADINGS. 


9. Answer.—An answer denying that notice was served as required by law, 
does not put in issue the fuct of notice.—Sceding et al. v. Bartlett et al., 90. 


10. Mechanics’ Lien — Pleading. — A petition to enforce a lien under the law 
specially applicable to St. Louis county, must show that the contract was 
made with some one having an estate or interest in the land, and also who 
was the owner of the land on which the building was erected. (Acts 1857, 
p. 668.)—Porter et als. v. Tooke and wife, 107. 

11. Notice—Mechanic’s Lien.—A petition under a mechanic’s lien filed by a 
sub-contractor, under the special act for St. Louis county (Acts 1857, p. 668, 
§ 18), must show that the sub-contractor gave notice to the owner at least 
ten days before the filing of the lien. Where the petition showed upon its 
face that only eight days’ notice was given to the owner, the defect is fatal, 
and the judgment should be arrested. (Schubert v. Crowley, 38 Mo. 564, 
affirmed. )—Heltzell v. Hynes et al., 482. 

12. Misjoinder—Remedy.—Where several similar causes of action are set forth 
in one petition, but not separately stated, the proper remedy is not by de- 
murrer, but by motion to require the plaintiff to elect upon which cause he 
will proceed to trial, and to strike out the remaining causes of action thus 
improperly joined in one count.—Otis v. Mechanics’ Bank, 128. 

13. Promise.—A petition for the value of services rendered, must state a prom- 

ise of defendant to pay, or facts from which the law will imply a promise. 

An averment that the services were rendered at the request of an agent of 
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PRACTICE, CIVIL (Continued). 
defendant, is not an averment that they were rendered at the request of the 
defendant.—Wells et al. v. Pacific Railroad, 164. 

14. Statute of Frauds.—In pleading the defence of the statute of frauds, it is not 
sufficient to allege that the account is barred by the statute; the facts relied 
upon as a defence must be set out.—Dinkel v. Gundelfinger, 172. 

15, Attachment.— The granting to subsequent attaching creditors permission 
to appear and defend prior attachment, is within the sound discretion of 
the court. (R. C. 1855, p. 256, § 59.)—Jump v. Batton’s Creditors, 193. 

16. Attachment.—A subsequent attaching creditor seeking to defend against a 
prior attachment, must plead within the time allowed to the defend ant him- 
self.—IJd. 

17. St. Louis—Special Tax.—In an action to collect the amount of a special 
tax under the act of January 16, 1860, (Sess. Acts 1859-60, p. 382,) it is not 
necessary to set out in the petition the contract between the City of St. Louis 
and the contractor doing the work. The act requires suit to be brought in 
the name of the city to the use of the contractor.—City of St. Louis to use, 
&c., v. Hardy, 261. 

18. Bills of Exchange.—The petition against the drawee of a bill of exchange 
as acceptor, must state a legal acceptance of the bill within the terms of 
the statute. The petition alleged presentment of the bill tu the acceptor, 
who promised to pay the bill and retained it in his possession. No demand 
for return of the bill accepted or unaccepted was alleged. Held, that no 
cause of action was shown. (Dryden, Judge, dissenting.)—Rousch v. Duff 
et al., 312. 

19. Statute of Frauds.—The defence of the statute of frauds must be pleaded, 
or it will not avail at the trial.—Rabsuhl v. Lack, 316. 

20. Demand.—The defence, that no demand was made prior to the institution 
of the suit, must be set forth in the answer. (R. C. 1855, p. 448, § 34.)—Jd. 


21. Note.—A petition against a party not the payee of a note, who appears 
as endorsee of the payee, and through whom the plaintiff claims title, and 
who is not charged as endorser by demand and notice, nor as maker by 
writing his name upon the note to which he is a stranger, shows no cause 
of action.—Bank of the State of Missouri v. Haden, 358. 

22. Partnership.—In a petition for an account between partners, the plaintiff 
must either state or pray for an account.—Pope v. Salsman, 362. 

23. Petition—Tenants in Common.—lIn a petition by one tenant against his co- 
tenant for an account of the rents and profits, the plaintiff must allege 
what rents and profits have been taken by his co-tenant, or allege that he 
has received the rents and profits, and pray an accounting.—Z/d. 

24. Answer — Inconststent Defences.--When the answer to a petition upon a 
promissory note denied the execution of the instrument, and also pleaded 
payment of the consideration for which the note was given, the second 
defence should be stricken out.—Sheppard v. Starrett, 367. 

25. Demurrer.—Where parties separately liable upon a bill of exchange, demur 
jointly to a petition as showing no cause of action, it is erroneous to enter 
judgment for both defendants, the petition showing a good cause of action 

against the acceptor. The parties should demur severally. (R. C. 1855, 

p. 1278, § 2.) —Bank of the State of Missouri v. Young’s Adm’r et al., 371. 
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PRACTICE CIVIL (Continued). 


26. Note-——A petition upon a negotiable note, alleging that A. & B. made 
their note to A. and that the note was delivered to the plaintiff for a valu- 
able consideration, whereby plaintiff became the owner of the note, does 
not show a right of action in the plaintiff—Mechanics’ Bank v. Donnell et 
als., 373. 

27. Exhibits—Record.—The instrument of writing sued upon and filed with 
the petition, is not part of the record.—Chambers v. Carthel et al., 374. 
28. Exhibits.—An exhibit stated to be annexed to or made part of a pleading, 
does not thereby become part of such pleading.—Deitz et al. v. Corwin et 

al., 376. 

29. Demurrer.—A demurrer admits the truth of the averments made, but de- 
nies the legal conclusion therefrom. The exhibits filed with a pleading 
cannot be made part thereof, nor be considered in deciding upon the suffi- 
ciency of the pleading.—Curry v. Lackey, 389. 

30. Demurrer.—Whiere different causes of action of the same class (R. C. 
1855, p. 1228, § 2) are united in the same count, the defect cannot be reached 
by demurrer but only by motion. (See Otis v. Mechanics’ Bank, p. 128.) 
—State to use, &c., v. Davis et als., 406. 

31. Penal Bond.—In a suit upon an official bond, the various breaches assign- 
ed cannot be called the statement of several causes of action.—/d. 


82. Note Negotiable—Petition.—A petition upon a negotiable promissory note 


must state the facts which in law make the note negotiable, as inland bills 
of exchange. (Jaccard v. Anderson, 32 Mo. 88, affirmed.)—Simmons v. Belt 
et als., 461. 

33. Note.—In an action by an endorsee against an endorser, the petition 
must state the facts which in law make the endorser liable, as demand and 
refusal of payment and notice thereof to the endorser, or such facts as ex- 
cuse a demand. The insolvency of the maker is no excuse for not making 
a demand.—Jamison v. Copher, 483. 

814. Action for Deceit.—A petition against the endorser of a negotiable note en- 
dorsed after maturity, alleging that the endorser, with intent to deceive the 
endorsee, falsely represented that the maker was solvent, and that, relying 
upon such representation, the endorser accepted the note, shows a good 
cause of action.—ZJd. 

35. Misjoinder of Causes of Action.—A count in an action ex contractu is improp- 
erly joined with a count in an action ex delicto.—Id. 

86. Attachment.—Where, in a suit by attachment, an interpleader is filed 
claiming money or property in the hands of a garnishee, the issue upon 
the interpleader must be tried and determined before the trial of the issue 
between the plaintiff and the garnishee.—Ladd et als. v. Couzins, 513. 

87. Default.— The Supreme Court will not, except where manifest injust- 
ice has been done, revise the discretion of the inferior court in refusing 
to set aside an interlocutory judgment or default. An affidavit to set aside 
a default should set forth the facts, that the court may see whether there 
be merits in the defence.—Florez v. Uhrig’s Adm’r, 517. 

38. Trial—Variance.—The plaintiff cannot set up one cause of action in his 
petition, and on the trial prove another and a different one. If he allege a 
parol contract in his petition, he cannot at the trial prove a contract under 

seal.— Dougherty v. Matthews, 520. 
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PRACTICE, CIVIL (Continued). 

39. Joinder of Actions.—Bonds given by the same defendants may be united in 
one petition, although the parties giving them stand in different relations to 
each other.—State to use, &c., v. Schneider et al., 533. 


TRIALS. 


49. Instructions—Issues.—An instruction, that all allegations in the petition 
not specifically denied in the answer, are to be taken as true, is erroneous ; 
the issues should be specifically stated.—Mo. Coal & Oil Co. v. Han. & St. 
Jo. RR. Co., 84. 

41. Writ—Seal.—The omission of the clerk to affix the seal of the court to the 
writ makes the writ irregular but not void, and the defect may be amended 
after motion to quash.—Jump v. Batton’s Creditors, 193. 

42. Continuance.—Reasonable diligence to procure the attendance of witnesses 
and in preparing for tria! must be shown, to authorize the application for a 
continuance.—Kelly et al. v. Saunders, 200. 

43. New Trial—Newly-discovered Evidence.— Upon an application for a new 
trial upon the ground of newly discovered evidence, it must appear that 
the evidence was newly discovered.—Zd. 

44, Trial—Evidence.—The evidence offered at the trial must be applicable to 
the issues made by the pleadings.—Greene v. Gallagher, 226. 

45. Objections to Evidence.—Where objections are offered to the admission of, 
evidence, the reason for the objection must be stated.—/d. 

45. Amendment.—Amending the pleadings at the trial, is a matter within the 
sound discretion of the court.—Zd. 

47. Judgment—Record—Appearance.—The record of a judgment in partition, 
which recited that all the parties named had been duly notified of the suit, 
is conclusive.—Latrielle v. Dorleque, 233. 

48. Judgment —Irregularity.— Although a judgment, that partition be made, 
entered at the first term be irregular, it will not render the judgment void, 
and the title acquired under such judgment is good.—Zd. 

49. Damages—Replevin.—Where property in the possession of a party having 
only a special interest therein, is taken by a stranger to the title, in an 
action for the claim and delivery of personal property ; if the plaintiff fail to 
maintain his action, the defendant is entitled to recover the entire value 
of the property taken.—Fallon v. Manning, 271. 

5). D-fault.—An interlocutory judgment by default, where there is no issue 
of fact to be tried, may be made final upon any day of the term succeeding 
that at which the default is taken. The motion to set aside the default should 
be made before the entry of final judgment. (R. C. 1855, p. 1278, § 5.)— 
Matthews v. Cook et al., 286. 

51. Petition—Judgment—Error.—A judgment for a sum of money greater than 
that demanded in the petition is erroneous. (Sed quere. See R. C. 1855, p. 
1280, § 12; Ashby v. Winston, 26 Mo. 210; Northcraft v. Martin, 28 Mo. 
469.)—Pope v. Salsman, 362. 

52. Default.—It is erroneous to enter a judgment by default while there is an 
answer on file remaining undisposed of.—Norman v. Hooker, 366. 


53. Evidence—Exclusion.—It is error in the court to exclude from the jury 
testimony pertinent to the issues.—Sheppard v. Starrett, 367. 
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PRACTICE, CIVIL (Continued). 


54. Defwult.—Upon a motion to set aside a judgment by default, the court can- 
not be required to review the evidence upon which the judgment was given. 
—Chambers v. Carthel et al., 374. 


55. Cvunsel—Jury.—It is within the discretion of the court to limit the time 
for the argument of counsel to the jury, and such discretion will not be 
revised by the Supreme Court unless it has been unsoundly exercised to 
the prejudice of the rights of the party.—Trice v. Hannibal & St. Joseph 
R.R. Co., 416. 

56. Continuance— Military Service.—The acts of May 15, 1861, (Sess. Acts 
1861, p. 46,) relating to suits against persons in the military service, and 
the act of March 17, 18638, (Sess. Acts, p. 80,) do not prohibit the commence- 
ment of a suit against a party in the military service, but stay its prosecu- 
tion for the times limited. (Decision in Bruns et al. v. Crawford et al., 
84 Mo. 380, modified.)—Donnell v. Stephens, 441. 


57. Amontment at Trial.—The amending of the pleadings at the trial is a 
matter within the discretion of the court, and its judgment will not be re- 
viewed unless such discretion has been manifestly abused.—Ferguson v. 
Hannibal & St. Joseph R.R. Co., 452. 


58. Evidence—Issues.—It is not error to refuse to admit evidence not rele- 
vant to the issues presented by the pleadings.—Zd. 

59. Issues—Instructions.—The court cannot by its instructions change the is- 
sues presented by the pleadings.—Moffatt v. Conklin et al., 453. 

60. Jnstructions.—It is error in the court to assume the existence of facts put 
in issue by the pleadings.—ZJd. 

61. Default—St. Louis County.—A judgment by default may, in St. Louis coun- 
ty, be made final at the return term. (R.C. 1855, p. 1595, § 25.)—Morris, 
Trustee, v. Horrell et als., 467. 


SupREME Court. 

62. Appeal—Transcript.—Transcript of record not showing what was the cause 
of action, judgment affirmed.—Cloney et als. v. Clatterbuck, 1638. 

63. Judgment.—No final judgment in the case. (Young v. Stonebreaker, 83 
Mo. 117, affirmed.)—Adams v. Trigg, 190. 

64. Instructions—Judgment reversed, there being no evidenee to warrant the 
instruction given.—Webster College v. Tyler, 268. 

65. Verdict.—Where the verdict is entirely unsupported by the evidence, the 
Supreme Court will set it aside.x—Morris v. Barnes’ Adm’r, 412. 


66. Criminal_—Judgment affirmed; defendant failing to appear and prose- 
cute his appeal.—States v. Haynes, 199. 

67. Fraud.—The court below having found in favor of defendants as to the 
question of fraud, judgment affirmed.—Miller & Lich v. Hummitsch et 
als., 50. 

68. Frawlulent Conveyance—Mortzage.—Judgment affirmed, although erro- 
neous instruction given, the other instructions fairly presenting the case 
to the jury.—Hook, Adm’r, v. Craghead, 380. 

69. Exceptions.—No point saved for the consideration of the court.—Mehl vy. 

Waldorf, 466. 
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PRACTICE, CRIMINAL. 


1. Larceny.—If a bailee obtain possession by delivery under a pretence of hir- 
ing, but with the actual design of depriving the original owner of his prop- 
erty, he is guilty of the crime of larceny. If he bring the property into 
this State, he can be here indicted and punished. (R. C. 1855, p. 637.)— 
State v. Williams et al., 229. 

2. Indictment.—Where a verdict of not guilty is found upon one or more counts 
of an indictment, and a verdict of guilty upon the others, the defendant 
cannot again be tried upon the counts found in his favor.—State v. Kattle- 
mann, 105. 

8. Justices’ Courts.—In a recognizance taken by a justice of the peace, it is not 
necessary that the particular facts by which the officer acquired jurisdiction 
should appear upon the face of the recognizance. The taking of the recog- 
nizance itself shows that the justice had adjudged that there was probable 
cause to believe the defendant guilty.—State v. Railey et als., 168. 

4, Justices’ Courts.—Where a justice of the peace takes a recognizance from 
a party charged with an offence, it is not necessary that the transcript of 
the justice’s docket should show an adjudication upon the charge made.—/d. 

5. Indictment—Limitations.—An indictment for a felonious assault found at 
the May term, 1864, charged that the offence was committed in May, 1860, 
and to avoid the limitation of three years, alleged the finding of an indict- 
ment at May term, 1860, which was quashed at the May term, 1864. Held, 
that the defect in stating the proceedings upon the previous indictment did 
not tend to the prejudice of the rights of the defendant upon the merits, 
and that a motion to quash was properly overruled. (R. C. 1855, p. 1176, 
§ 27, and R.C. 1855, p. 1211, § 29.)—State v. Duclos, 237. 


S 


INDEX. 


SECURITIES. 


1. Surety—Notes.—The surety is entitled, upon paying the debt of his prin- 
cipal, to the securities pledged to the creditor by his principal.—Arnot et al. 
v. Woodburn, 99. 

2. Administration.—The administrator of an intestate who was security for 
the payment of a debt, has authority to consent to the creditors granting to 
the principal debtor an extension of the time of payment, if it be for the in- 
terest of the estate-—Smarr v. McMaster, Adm’x, 349. 

8. Note. — The neglect of the creditor to collect the bond or note from the 
principal debtor, will not discharge the surety from his liability, unless 
he give notice to the creditor in accordance with the statute, (R. C. 1855, 
p. 1454, § 1 & 2,) and the creditor, after such notice, fail to commence suit 
within the time limited.—Cain v. Bates’ Adm’r, 427. 


SLAVES. 
See SratTuTEs. 


STATUTES. 


1. Slaves—Repeal.—The repeal of the act of February 27, 1855, (Sess. Acts 
1855, p. 169,) concerning the transportation of slaves, &c., by the act of 
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STATUTES (Continued). 
February 4, 1864, (Sess. Acts 1864, p. 41,) did not affect actions already 
commenced. (R.C. 1855, p. 1021--2, § 1.)—Rogers v. Pacific Railroad, 153. 
See ConsTITUTION. 


T 
TRUSTS AND TRUSTEES. 
See Morteace, 1, 2. Equity. CONVEYANCES, 3. 


1. Bills and Notes —Evidence.— The words “sheriff of Saint Louis county” 
after the name of the payee of a promissory note, are merely descrip- 
tive of the person of the payee and endorser. An endorsee for value, in 
good faith, before maturity, is not by such description charged with notice 
ofatrust. (Dryden, Judge, dissenting.) —Powell v. Morrison et al., 244. 


W 


WRIT. 


1. Practice —Amendment.— Where an execution issued to the sheriff has 
been amended or altered at the request of the plaintiff, a sheriff sale and 
deed to the plaintiff, for land of the defendant, will not pass title. If the 
land had been purchased by a stranger, without notice of the alteration of 
the writ, quere, as to its effect.—Trigg v. Ross, 165. 

2. Seal.—The omission of the clerk to affix the seal of the court to the writ 

makes the writ irregular but not void, and the defect may be amended after 

motion to quash.—Jump v. Batton’s Creditors, 193. 


